UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

KENNETH SM TH
Plaintiff

V. : 3: 99- CV- 157 (EBB)

G TY OF NEW HAVEN, OFFI CER
ANDREA PAPA, OFFI CER LI SA :
VWEXLER, SARGENT R. M LLER and
OFFI CER CHRI STOPHER PERRONE
in their individual and
capacities,

Def endant s

RULI NG ON DEFENDANT’ S MOTI ON FOR SUMVARY JUDGVENT

| NTRODUCTI ON

Plaintiff Kenneth Smth (“Plaintiff” or “Smth”) brings this
four-count Conplaint against the Gty of New Haven, Oficer
Andrea Papa (“Papa”), Oficer Lisa Wexler (“Wxler”), Sergeant R
Mller (“Muller”)Y and O ficer Christopher Perrone (“Perrone”).
The first count alleges various violations of 42 U . S.C. Section
1983, including illegal practices and/or custons of the Cty of
New Haven and, as to the officers, violations of Plaintiff’s
right to be free from unreasonabl e seizure, freedomfrom arrest
and prosecution w thout probable cause, freedomfromthe use of
unr easonabl e force, and denial of due process of law. The
second, third and fourth counts are all state |aw cl ai ns,

i ncludi ng assault and battery, false inprisonnment and negli gent

1/Sergeant Mul l er is erroneously referred to as Sargent R Mller in the
Second Amended Conpl ai nt.



and/or intentional infliction of enotional distress.
Def endants now nove for sunmmary judgnment on all counts in
t he Second Anended Conpl ai nt.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under standing of the issues raised in, and decision rendered on,
this Motion. The facts are distilled fromthe Anended Conpl ai nt,
the parties noving papers and exhibits thereto.

On Novenber 11, 1997, Smth was a corrections officer at the
Corrigan Correctional Center. His shift was from4:00 p.m to
12: 00 a.m After a short period of exercise, and a brief
conversation wth his colleagues, Plaintiff set out for his hone,
whi ch was at 62 Wl cott Road in New Haven.

At approximately 2:00 a.m, Defendants Wexl er and Papa, New
Haven police officers, were on duty in the area of Blatchtley
Avenue and Exchange Street. That area is one where prostitution
and drug trafficking were ongoi ng problens, which facts were
known to the officers.

At that time and place, the officers noted a green Lincoln
autonmobile wth tinted wi ndows. The wi ndows were so dark that
neither officer could determ ne the race or gender of the driver.
Because the car appeared to be circling the area, Wxler checked
the license plate and determned it was registered to a residence

in Trunmbull. Wexler decided to stop the car, as she believed



that the dark tint was a notor vehicle violation. Papa joined
her as back-up in this stop.

Smth was the driver of the car. Upon request, Wexler
received his license and car registration. The car was
registered to a woman in Trunbull whom Smith identified as his
fiancee and the nother of his child.

Wexl er asked Smth if there were any drugs in the car and
i nasmuch as Wexler could tell fromhis uniformthat Smth was a
corrections officer, she asked himrepeatedly if there was a gun
in the car. He answered “no” each tine.

Wex| er advised Smth to shut the engine off and get out of
the vehicle. He initially refused and put the car in notion. He
al so continuously refused to permt a search of his vehicle. For
her own safety and that of Papa, Wexler drew her pistol and ai ned
it at Plaintiff. He stated in his statenent to the New Haven
Police Departnent that, after this happened, he sat | ooking
straight forward with both hands on the steering wheel.

Wexl er then called her supervisor to see if Smith woul d obey
himand diffuse the situation. By this tinme, Wxler had hol stered
her pistol. Miuller arrived a few mnutes |later and was advi sed by
Wexl er and Papa as to the events which had transpired. Because
she had made a call for back-up, Perrone and one Oficer Cavalier
al so came to her aid.

Smth refused to get out of the car for Miuller, who then



reached in and pulled himout by his shoulder. Smth was then
handcuffed, with sonme effort, by Perrone and Muller. The effort
was conplicated by the fact that, when Smth exited the car, it
his pants fell down to his knees, and in the process, his pants
fell further off. The officers aided himin pulling themup to
his wai st and securing them

In her averred report of the incident, Papa stated that she,
Mul I er and Perrone began to struggle with Smth to get himinto
the patrol wagon, in order that he be brought to the detention
center to be booked on a charge of interfering with a police
officer. Although the accounts differ, the officers testified
that, because Smth was struggling with them they placed himon
the ground for the officers’ safety. Smth testified that they
pushed himon the ground, where Miller used a racial epithet and
spit in his face, a claimMiller vehenently denied. The other
three officers averred that they did not hear or see this alleged
i nci dent.

In the nmeantime, Miller advised Wexler to search the front
set and passenger conpartnent for a weapon. She immediately
found a | oaded .380 sem -automati c handgun under the driver’s
seat. Although Smth clainmed he had a permt for the weapon,
Wexl er believed that the permit was invalid for failure to report
an address change. Consequently, he was arrested for having a

weapon in a notor vehicle, as well as interfering wwth a police



officer. Wxler also issued Smth a ticket due to her belief
that the tinted wi ndows violated a Connecticut statute.

I n Decenber of 1997, the charges against Smth were nolled
and subsequently dism ssed thirteen nonths |ater.

LEGAL ANALYSI S

The Standard of Revi ew

In a notion for summary judgnent the burden is on the noving
party to establish that there are no genuine issues of naterial
fact in dispute and that it is entitled to judgnent as a matter

of law. Fed. R Cv. P. 56(c). See also Anderson v. Liberty

Lobby, 477 U. S. 242, 256 (1986)(plaintiff nust present
affirmati ve evidence in order to defeat a properly supported
nmotion for summary judgnent).

| f the nonnoving party has failed to make a sufficient
showi ng on an essential elenent of his case with respect to which
he has the burden of proof at trial, then summary judgnent is

appropriate. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

"I'n such a situation, there can be ‘no genuine issue as to any
material fact,” since a conplete failure of proof concerning an
essential elenment of the nonnoving party’'s case necessarily
renders all other facts immterial." Id. at 322-23. Accord,

Goenaga v. March of Dines Birth Defects Foundation, 51 F.3d 14,

18 (2d. Cr. 1995)(nmovant’s burden satisfied if it can point to

an absence of evidence to support an essential el enment of



nonnovi ng party’s clainj.
The court is mandated to "resolve all anbiguities and draw
all inferences in favor of the nonnoving party. . . ." Aldrich

v. Randol ph Cent. Sch. Dist., 963 F.2d. 520, 523 (2d Gr.), cert.

denied, 506 U S. 965 (1992). "Only when reasonable m nds could
not differ as to the inport of the evidence is sunmary judgnment

proper." Bryant v. Mffucci, 923 F.2d 979, 982 (2d Gr.), cert.

denied, 502 U S. 849 (1991). |If the nonnoving party submts
evidence which is "nerely colorable”, or is not "significantly
probative,"” summary judgnent may be granted. Anderson, 477 U.S.
at 249-50.

"[ T] he mere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent; the requirenent is that
there be no genuine issue of material fact. As to materiality,
the substantive law w il identify which facts are material. Only
di sputes over facts that m ght affect the outconme of the suit
under the governing law will properly preclude the entry of
summary judgnent. Factual disputes that are irrel evant or
unnecessary will not be counted." 1d. at 247-48 (enphasis in
original).

1. The Standard As Applied

A CQualified Imunity As to the Police Oficers

The defense of qualified imunity shields governnent agents



“fromliability for civil damages insofar as their conduct does
not violate clearly established statutory or constitutional
rights of which a reasonabl e person would have known.” MEvoy v.
Spencer, 124 F.3d 92, 97, (2d Gr. 1997) quoting Harl ow v.
Fitzgerald, 457 U S. 800, 818 (1982). A right is “clearly
establ i shed” when “[t]he contours of the right [are]

sufficiently clear that a reasonable official would understand
that what he is doing violates that right . . . [T]he

unl awf ul ness nust be apparent.” Anderson v. Creighton, 483 U S

635, 640 (1987). See, e.g. Malley v. Briggs, 475 U S. 335, 341

(qualified imunity protects “all but the plainly inconpetent or

t hose who knowi ngly break the law.”); Mtchell v. Forsyth, 472

U S. 511, 528 (officials are imune unless “the law clearly
proscribed the actions they took.”)

In determ ning whether a particular right was clearly
establ i shed at the tinme defendants acted, the Second Circuit has
considered three factors: (1) whether the right in question was
defined with “reasonabl e specificity”; (2) whether the decisional
| aw of the Suprenme Court and the [Second Circuit] support the
exi stence of the right in question; and (3) whether under
preexi sting | aw a reasonabl e defendant or official would have

understood that his or her acts were unlawful. Jernbsen v.

Smth, 945 F.2d 547, 550 (2d Cr. 1991). See Francis V.

Coughlin, 891 F.2d 43, 46 (2d Cr. 1989), citing Anderson, 483



U S. at 640.

| nasnmuch as the majority of Plaintiff’s clains fall under
the Fourth Amendnment, the analysis will be applied to this
i nvestigative stop according to the paraneters of that
constitutional right.? The Suprene Court has recently
enphasi zed that a police officer’s subjective intent does not
make ot herw se | awful conduct unconstitutional. OGhio v.

Robi nette, 519 U S. 33, 38(1996)(“the subjective intentions of

the police officer did not nmake the continued detention of
respondent illegal under the Fourth Amendnent.”). Robinette

hol ds that an officer who has probable cause to stop a car for a
traffic violation may detain the driver and order himout of the
car even after the officer has determined in his own mnd that he
is not going to give the defendant a traffic ticket.

The Second Circuit, in analyzing issues surrounding the
constitutionality of searches and sei zures, has |ikew se adopted
a wholly objective “authorization test”, which states that “so
long as the police are doing no nore than they are legally
permtted and objectively authorized to do,” their actions are

constitutional. United States v. Scopo, 19 F. 3d 777, 783-84 (2d

At hough Plaintiff also clainms violation of his substantive and due
process rights, the Court deens them abandoned as not briefed in Plaintiff’s
reply brief. 1In any event, the Suprenme Court has stated that “in the context
of an arrest or an investigatory stop of a free citizen . . . [such a claini
is nmost properly characterized as one invoking the protections of the Fourth
Amendnent, which guarantees citizens the right ‘to be secure in their persons

agai nst unreasonable . . . seizures.’”” Gahamyv. Connor, 490 U.S. 386,
394 (1989) (rejecting substantive due process claimin connection with arrest).
Sunmmary judgnent is, therefore, granted on the due process cl ains.
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Cr. 1994). “W, too, hold that where the arresting officer had
probabl e cause to believe a traffic violation occurred or was
occurring in the officer’s presence . . . the resulting arrest
will not violate the fourth anmendnent.” 1d. at 784.

An application of these principles nust result in a finding
that the four officers are qualifiedly i mune for the
investigative traffic stop of Smth and for detaining himonce he
becane conpl etely uncooperative. Further, as he refused to exit
the vehicle and, was, accordingly, taken fromthe car by force, a
search of the car for a gun, for the officers’ imedi ate safety,
was nore than justified. That a gun was found under the driver’s
seat, within Smith's reach, with a bullet in the chanber, was all
the nore justification for this reasonabl e seizure and arrest for
interfering wwth a police officer and carrying a | oaded weapon
with a permt which was arguably il egal

There was al so not hi ng unreasonabl e about O ficer Wexler
drawi ng her gun, due to Plaintiff’s recalcitrance. There is no
di spute that the facts known to the officers, and the situation
they faced, together with the rational inferences that an
experienced police officer could draw from those facts, would
reasonably warrant an officer in believing the occupant could be
dangerous to her safety and that of O ficer Papa. “[I]f an
officer stops a car and detains the notorist in circunstances

permtting a protective search of the passenger conpartnent, a



weapon found in the course of the search nmay be confi scat ed.

.7 US. v. Gonzalez, 954 F. Supp. 48, 51 (D.Conn. 1997). The

Court finds that the officers, fearing for their safety due to
Plaintiff’s conduct, had a constitutional right to search his
passenger conpartnment and/or front seat for weapons.

The Court also holds that no excessive force was used in

removing Smth fromhis vehicle. In Lennon v. Mller, 66 F.3d

416, 426 (2d Cr. 1995), the Court of Appeals, in analyzing a
simlar situation, stated:

Because [the plaintiff] would not |eave the car

on her own, [the officer] determ ned that he
woul d have to renove her forcibly. He wapped
hi s arm around her neck, shoulder and arm and
pull ed her fromthe car. The intrusion on [the
plaintiff’s] Fourth Amendnent rights, if any, was
extrenely limted. It was objectively reasonable
for [the officer] to believe that in pulling the
plaintiff fromthe car to effect her arrest, he
was not infringing on her Fourth Amendnent rights.
Under the circunstances descri bed above, no jury
could find that it was objectively unreasonabl e
for the officers to believe that the force used
ro renove [the plaintiff] fromthe car was not excessive.

The force used in this case was de mninus. Miller sinply
reached into the car and pulled Smth fromhis vehicle in order
to make a lawful arrest. Even if, as Smth alleges, Miller tore
his shirt, this still does not nake Miuller’s actions objectively
unr easonabl e.

However, the Court finds that there exists a genuine issue
of material fact for the jury to decide as to whet her Wexler,

Papa and Mul |l er used excessive force in bringing Smth to the

10



police car to await the patrol wagon. According to Smth ,\Wxler
and Papa pushed and pulled himuntil he told themthey were going
to fall if they did not give himdirections as to what to do.
Smth clainms he asked the officers to be able to bend over to
enter the patrol wagon, which the officers deny. At that point,
Smth testified that he was forced to the ground, face down by
Wexl er, Papa and Muller. He further testified that Papa sat on
hi s back, which Papa admts. What she denies is nmaking the
statenment “1’mperfectly confortable, | can stay here all night”,
which Smth averred she said. Once on the ground, Smth reported
that Muller used curses, racial epithets and spit in his face.
Mul | er denies this. Due to the conplete contradictory reports as
to these allegations, the Court finds that this instance of
potential excessive force is for the jury. The only Oficer who
enjoys qualified immunity fromthis charge is Perrone, who Smth
averred nerely placed his armon Smth as he escorted Smth to

t he police car.

The Jernbsen test is also support for the grant of qualified
immunity for the allegations of Fourth Amendnent violations, save
t he excessive force claimcharge stated above. First, the rights
under the Fourth Anendnent were known by these officers with
“reasonabl e specificity.” Second, it is beyond cavil that the
deci sional |aw of the Suprenme Court and the Second Circuit

support Fourth Amendment rights, although rarely finding

11



viol ations of that Amendnent, as is made clearly in this Ruling,
save one. Finally, there can be no doubt that the actions of any
of these police officers would ever have led themto reasonably
believe that their conduct of stopping Smth's vehicle, forcibly
removing himfromthe car and handcuffing himwas unlawful. The
sanme cannot be said of their conduct in taking Smth to the
patrol car, save for the conduct of Perrone. Jernosen, 945 F. 2d
at 550.

Finally, in contradistinction to his claim the arrest of
Plaintiff was supported by probabl e cause. Probable cause exists
“when the arresting officer has know edge or reasonably
trustworthy information sufficient to warrant person of
reasonabl e caution that an of fense has been commtted by the

person to be arrested.” Lee v. Sandburg, 136 F.3d 94, 102 (2d

Cr. 1997), quoting Singer v. Fulton County Sheriff, 63 F.3d 110,

119 (2d Cr. 1995), cert. denied, 517 U S. 189 (1996). Wexler
and Papa noted what they believed to be suspicious behavior on
the part of Smth, as he circled the bl ock several tinmes. Wxler
further believed that the dark tint on his wi ndows was in
viol ation of Connecticut law. H's conduct after he was stopped
by the police was also in violation of Connecticut |aw.

Under Connecticut law, a person is guilty of interfering
with an officer “when he obstructs, resists, hinders or endangers

any peace officer or fireman in the performance of his duties.”
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Conn. Gen. Stat. 8§ 53a-167a(a). That |aw prohibits any action --
i ncludi ng “verbal conduct as well as physical conduct” -- that
anounts to “neddling in or hanpering the activities of the police

in the performance of their duties.” State v. WIllians, 205

Conn. 456, 471 (1987). By refusing to shut off his car engine,
by nmoving it without perm ssion, by refusing to exit his vehicle,
by refusing to cooperate in entering the patrol wagon, it is
beyond doubt that Smth commtted the crinme of interfering with
police officers in the performance of their duties. A person is
not justified in interfering with an arrest by a reasonably
identified police officer, even if the arrest is |ater determ ned

to beillegal. Smth v. Privitera, 1 Conn.App. 709, 719 (1984).

Accordingly, the Court hold that Smth's arrest was supported by
anpl e probabl e cause.

Thus, the Court holds that the four police officers are
worthy of qualified immunity fromSmth's claimof false arrest,
| ack of probable cause and excessive force in renoving Smth from
the vehicle. Wexler, Papa and Miuller are not granted qualified
imunity on the charge of excessive force in escorting Smth to

t he patrol car.

B. Muni cipal Liability

A nmunicipality is subject to liability for the

unconstitutional acts of its enployees. See Mnell v. Dep’'t of

13



Soc. Servs., 436 U S. 658, 690 (1978). Such liability cannot
result froma theory of respondeat superior; rather it can be
inposed only if the acts in question were carried out in
execution of a governnent’s policy or custom” 1d. at 694; see

al so Walker v. Gty of New York, 974 F.2d 293, 296 (2d G

1992).

First, inasmuch as the Defendant police officers have been
held to be qualifiedly imune for their actions, the Gty of New
Haven cannot be held liable for the “unconstitutional” acts of
t hese officers.

Secondly, the sworn affidavit of Chief of the Departnent of
Police Service Waring, unchallenged by Plaintiff, nakes it clear
t hat New Haven (the “City”) does not have custom or policy of
racial profiling. Nor the Cty have a practice or policy of
usi ng excessive force, or condone sane. The Cty does not have a
policy or practice of having its officers arrest individuals, or
have them prosecuted w t hout probable cause. The Gty does not
have a policy or practice of having its police officers detain
i ndi vidual s wi thout reasonabl e suspicion that the individual has
violated the law. Finally, the Cty does not have a policy or
practice of having its officers violate the constitutional rights
of its citizens, nor would it condone sane.

The Court believes that it would be an insurnountable

barrier for Smth to produce adm ssible evidence on his clains

14



against the Gty. Accordingly, he can produce no evidence on
whi ch he woul d bear the burden at trial. Accordingly, summary

judgment is granted in favor the City on the nmunicipality clains.

C. Assault and Battery

Under Connecticut |aw, "[a]n assault has been defined as any
attenpt with force or violence to do corporeal offence to another
coupled with the apparent ability to conplete the act
Connecticut . . . [however], . . . has discarded the classica
definition of an assault and the word ‘assault’ is often used
when in truth ‘battery’ would be nore accurate.” D. Wight, J.
Fitzgerald and W Ankerman, Connecticut Law of Torts
(3rd. ed. 1991), Section 6, p.8 “A battery is a conpleted
assault. Battery has been defined as any touching of the person
in rudeness or in anger.” [d., at 10. Thus, the evidence that
supports the possible claimof excessive force on the part of
Wexl er, Papa and Mull er nmandates that this question go to the

jury as to those three officers.

D. Fal se I nprisonnent

Each of the officers is, however, qualifiedly imune from
the claimof false inprisonnment. Connecticut courts have defined
fal se inprisonment or false arrest as the “unlawful restraint by

one person of the physical liberty of another.” LoSacco v.

15



Young, 20 Conn. App. 6, 19 (Conn. App), cert. denied, 213 Conn.
808 (1989)(citations omtted, enphasis added). Inasnuch as this
Court has found that probable cause existed to arrest Smth under

the Fourth Amendnent, this claimnust fail.

E. Intentional Infliction of Enotional D stress

In order to succeed on a claimfor intentional infliction of
enotional distress, Plaintiff nust establish the follow ng: “(1)
that the actor intended to inflict enotional distress or that he
knew or shoul d have known that the enotional distress was a
likely result of his conduct; (2) that the conduct was extrene
and outrageous; (3) that the defendant’s conduct was the cause of
the plaintiff’s distress; and (4) that the distress suffered by

the plaintiff was severe.” Appleton v. Stonington Bd. of Ed., 254

Conn. 205, 210 (2000), citing Petyan v. Ellis, 200 Conn. 243, 253

(1986). In order to state a cogni zabl e cause of action, Plaintiff
must not only allege each of the four elenents, but al so nust

allege facts sufficient to support them See Meyers v. Bunker

Ramb Corp., No. B-90-506 (JAC), 1992 U.S. Dist. LEXIS 5336, at
*26 (D. Conn. 1992). Because this Court finds that Defendants’
al | eged conduct was not “extrene and outrageous,” the other three
elements will not be addressed.

Whet her Defendants’ conduct is sufficient to satisfy the

el enent of extrene and outrageous conduct is a question, in the

16



first instance, for the Court. See Johnson v. Cheesebrough-Ponds

USA Co., 918 F.Supp. 543, 552 (D. Conn.), aff’d, 104 F.2d 355 (2d

Cr. 1996), citing Mellaly v. Eastman Kodak Co., 42 Conn. Supp.

17, 18 (Conn. Super. C. 1991). Only where “reasonabl e m nds

differ,” does it becone a question for the jury. Reed v. Signode

Corp., 652 F. Supp. 129, 137 (D. Conn. 1986); see also

Rest at ement (Second) of Torts 8§ 46, cmt. (h) (1965). The general

rule “is that there is liability for conduct exceeding all bounds
usual ly tolerated by a decent society, of a nature which is
especially calculated to cause, and does cause, nental distress
of a very serious kind.” Mellaly, 42 Conn. Supp. at 19-20,
guoting W Prosser & W Keeton, Torts § 12, at 60 (5'" ed.

1984); see al so Restatenent (Second) of Torts 8§ 46, cnt. (d)

(1965) (“Liability has been found only where the conduct had been
so outrageous in character, and so extrene in degree, as to go
beyond al |l possi bl e bounds of decency, and to be regarded as
atrocious, and utterly intolerable in civilized society.”)?3
“[Mere insults, indignities, or annoyances that are not extrene

or outrageous will not suffice.” Brown v. Ellis, 40 Conn. Supp.

165, 167 (Conn. Super.Ct. 1984).

3 “In interpreting what constitutes “extrene and outrageous”
conduct, Connecticut courts have relied on the Restatenent
(Second) of Torts 846, comment (d) (1965). . . .” Thonpson v.
Service Merchandise, Inc., No. 3:96CV1602 (GG, 1998 U. S. Dist.
LEXIS 13669, at *4 (D. Conn. 1998). See al so Appl eton, 254
Conn. at 210; Petyan, 200 Conn. at 254.

17



In the present case, Plaintiff alleges that Defendants
actions were extrene and outrageous due to the manner in which he
was treated.

Courts in Connecticut have been reluctant to allow a claim
for intentional infliction of enotional distress. See, e.g.,

Appl eton, 254 Conn. at 211 (finding allegations that school

of ficials nmade derogatory comrents concerning plaintiff’s work
performance and his ability to read, in front of other enployees,
contacted plaintiff’s daughter to recommend that plaintiff take
sone time off because he was acting erratically, and arranged to
have hi mescorted by police off of school property insufficiently

extrenme or outrageous to state a cause of action); Emanuele v.

Baccacci o & Susanin, Cv. No. 379367, 1994 Conn. Super. LEXIS

3156, at *6 (Conn. Super. C., Apr. 10, 1992) (holding conduct
not extrenme and outrageous where at-will enployee alleged her
enpl oyer nmade fal se accusations regardi ng her work perfornmance,
and used coercion, threats and intimdation to force her to sign
a docunent against her will, all for the purpose of depriving her

of benefits and conpensation); Rock v. Mttt Metallurgical Corp.

Cv990492215S, 2001 Conn. Super. LEXIS 207, at *13-21 (Conn.
Super. C., Jan. 10, 2001) (granting defendant’s notion for
summary judgnent where plaintiff alleged that she was ordered to
lift and carry heavy objects beyond her ability, was required to

wor k wi t hout being supplied the necessary resources, was

18



transferred to a work station without a chair or desk, was called
names, and was fal sely accused of not finishing her work, because
intotality the acts were “less than ‘extrenme’ and ‘ outrageous’
in nature”).

Simlarly, federal district courts in the Second Circuit
have interpreted the qualification of extrenme and outrageous

strictly. See, e.g., Reed v. Signode Corporation, 652 F. Supp.

129, 137 (D. Conn. 1986) (holding conduct not extrene and
out rageous where a uniform conpany policy that forbade | eaves of
absence was applied to an enpl oyee seeking a | eave to undergo

chenot herapy treatnents for cancer); Lopez-Salerno v. Hartford

Fire Ins., No. 3:97Cv273 (AHN), 1997 U. S. Dist. LEXIS 19724, at
*19 (D. Conn., Dec. 8, 1997) (granting notion to dism ss where
plaintiff alleged she was term nated so that defendant could
avoid giving her long-termdisability benefits); Thonpson, 1998
US Dist. LEXIS 13669, at *2-3 (granting notion for sumrary
judgnment and finding that allegations made by plaintiff of
enpl oyer downgradi ng her race, renoving her responsibilities in
order to underm ne her authority, and failing to provide adequate
supervision and sufficient staff to do her job, did not
constitute extrenme and outrageous conduct).

Appl yi ng the appropriate stringent standards in |ight of
such precedence, the Court finds that Defendant’s conduct as

alleged in the Conplaint did not exceed all bounds of decency and
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is not “extrene and outrageous”. Hence, summary judgnent is

granted on this claim

F. Negligent Infliction of Enotional D stress

In order to establish a cause of action for negligent
infliction of enotional distress, the Plaintiff nust prove that
Def endant shoul d have: (1) realized that its conduct involved an
unreasonabl e risk of causing distress to Plaintiff; and (2)
realized that the distress, if caused, mght result in illness or

bodily harm See Barrett v. Danbury Hospital, 232 Conn. 242, 260-

61 (1995). As the Court has already noted, several tines, the
conduct of the officers, save the escorting of Smth to the
patrol car, were justified as a matter of Constitutional |aw.

Al though Plaintiff may have been distressed at the treatnent he
recei ved, there existed no unreasonable risk of causing such
harm Further, the only alleged physical injuries were sore
wists fromthe handcuffs. No officers could believe that such a
slight injury would cause bodily harmwithin the tort of

negligent infliction of enotional distress. Thus, sunmary
judgment is granted on this Count al so.

CONCLUSI ON

For each of the foregoing reasons, Defendants’ Motion for
Summary Judgnent [Doc. No. 25] is hereby GRANTED I N PART AND

DENI ED | N PART.
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SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of August, 2001.
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